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• Do you need a term or termination provision?Term/Termination 

• What is the effect of force majeure provisions?

Force Majeure or 
Impracticability

• How will recitals be interpreted?Recitals

Overview of Today’s Workshop
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TERM/TERMINATION
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Do You Need a Term or Termination 
Provision?

• The default/“classroom” rule is: 

1)   No defined term, and

2)  Termination only by consent of the parties.

• Consider whether it is advisable to rely on 
the default rule.
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Term and Termination Options

OPTIONS

Fixed Term / Indefinite Term

Auto-Renew / Evergreen

Termination upon Occurrence of Event / 
Condition

For Cause / For Convenience
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Basic Questions

• How long will the contract last?

– What is the purpose of the contract?  To achieve a 
discrete goal?  Or to manage an ongoing 
relationship?

• Do you need an escape hatch?

– Are you worried about being able to walk away? Or 
are you worried that your counterparty is going to 
leave you in the lurch?
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Effects of Termination

• What happens to the relationship of the parties 
upon termination?  

– Which rights and obligations will end and which will survive 
termination?

• IP considerations.

– To ensure protection of your IP, the contract must include:

• Required return of IP to its owner.

• Non-competition provisions that survive termination.

– But what if you can't just give it back?
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Auto-Renew

• Avoid ambiguities.
– How can a party interrupt/reject renewal? 

• Consider setting a notice period to cancel the auto-
renewal to avoid “accidental” renewal.

– What is the term of renewal?

• Mechanism to terminate.
– These contracts may continue beyond what the 

parties intended.

– Consider designing a mechanism to terminate the 
contract when it is no longer in use.
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Termination for Breach

• What does a “breach” mean? 

– Do you want to specify breaches of specific 
provisions or "material" breaches of any provision?

• When does a breach occur?

– Consider requiring notice and a cure period.

• What are the consequences of a breach?
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Termination Upon Bankruptcy

• Ipso facto clauses are unenforceable.
– Many contracts include them by force of habit.

• How can you terminate before a party files 
for bankruptcy? 
– Consider financial reporting triggers, i.e., 

covenants, audits, right to terminate upon 
default/breach.

– Triggers showing distress, i.e., business slowdown.
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Termination Upon Bankruptcy

• Debtor’s Right to Assume/Reject Obligations.

– Although ipso facto clauses are unenforceable, 
debtors in bankruptcy receive protection by having 
the right to assume or reject executory contracts.

– Ensure that your contract is properly integrated so 
that your counterparty can't assume the upside and 
reject the downside.

• “Subject to” language—referencing related agreements.

• Explicit “cross termination” clauses.

11



Practice Tips

Consider how long the parties want to be tied to 
the agreement.

Consider the effects of the termination of the 
agreement on the parties.

Consider if controls are needed to ensure 
termination prior to a bankruptcy filing.

 If IP is involved, ensure adequate protection on 
termination.
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FORCE MAJEURE 
OR IMPRACTICABILITY 
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“Force Majeure”

• “Act of God” or “Vis Major.”

• “An event or effect that can be neither anticipated 
nor controlled.” 

– Black's Law Dictionary (9th ed.). 
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Common Litigation Issues

• Is event expressly listed in the contract?

• Unforeseeable?

• Beyond party’s reasonable control?

• Causation: Did the event really prevent or delay 
performance?

• Which party bears the risk of the event at issue?

…Let’s explore through Kel Kim Corp. v. Central Markets, Inc., 519 
N.E.2d 295 (N.Y. 1987).
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Is Claimed Force Majeure Event Listed?

“If either party to this Lease shall be delayed or 
prevented from the performance of any obligation 

through no fault of their own 

by reason of labor disputes, inability to procure 
materials, failure of utility service, restrictive 

governmental laws or regulations, riots, insurrection, 
war, adverse weather, Acts of God, or other similar 

causes 

beyond the control of such party, 

the performance of such obligation shall be excused for 
the period of the delay.” 
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Did Event Prevent or Delay Performance?

“If either party to this Lease shall be delayed or 
prevented from the performance of any obligation 

through no fault of their own by reason of labor 
disputes, inability to procure materials, failure of 
utility service, restrictive governmental laws or 

regulations, riots, insurrection, war, adverse 
weather, Acts of God, or other similar causes 

beyond the control of such party, the performance 
of such obligation shall be excused for the period of 

the delay.” 
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What Happens Next?

• Effect of the force majeure.

– Excuse for failure to perform.

• Allow a party to delay payment or performance.

• Allow a reduction or extinguishment of particular 
obligations.

– Frustration of the whole contract.

• Allow a party to exercise its termination right.

• Extend the term of the agreement based upon the 
duration of the force majeure.
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Practice Tips
 If you want only protection against truly unforeseeable 

and uncontrollable events, consider whether default 
defenses are sufficient.

 If using a force majeure clause, expressly state whether 
only unforeseeable events are covered to avoid later 
conflict.

 If you have something in mind, be specific, and expressly 
state force majeure conditions need not be unforeseeable.

 If you want protection against changes in economic 
conditions, be explicit.

 Do you want force majeure events to excuse both parties?    
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RECITALS
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• Recitals provide context and factual 
background.

• Recitals may help to interpret ambiguous 
terms in the contract (for better or worse).

• Recitals should not include deal terms.

• Parties will be presumptively bound by the 
facts recited in the recitals.

What Does a Recital Do?
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Golden West Baseball Co. v. City of Anaheim, 25 Cal. App. 4th 11, 37 (1994) (dispute over recital that purported to give 
Anaheim control over portion of parking lot not necessary for minimum number of parking spaces).

“Recital C is not a recital, despite its label.  

It is not a mere recitation of facts, but contains the 

operative language.”

When Is a Recital Not a Recital?
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• Conflict between the “deal terms” and the information 
recited in the recitals.

• Ambiguity created if any “deal terms” or “agreements” are 
included as a “recital.”

• Presumption is you have set forth all recitals that matter.

• Problems:  

– Eliminates certainty in interpretation.

– Breeds expensive litigation.

See Aramony v. United Way of Am., 254 F.3d 403 (2001) (former CEO sues the United Way after he was fired 
for "fraud and financial improprieties" claiming that he was contractually entitled to a larger pension based 
on a term in a recital).

How Can Recitals Cause Problems?
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