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The Legal Landscape
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Insider Trading Background:
Section 10(b) and Rule 10b-5
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 Section 10(b) of the Exchange Act provides, in pertinent part:

It shall be unlawful for any person, directly or indirectly, by the use 
of any means or instrumentality of interstate commerce or of the 
mails, or of any facility of any national securities exchange . . .

(b) To use or employ, in connection with the purchase or sale of any 
security registered on a national securities exchange or any security not 
so registered, or any securities-based swap agreement, any 
manipulative or deceptive device or contrivance in 
contravention of such rules and regulations as the Commission may 
prescribe as necessary or appropriate in the public interest or for the 
protection of investors.

15 U.S.C. § 78j(b) (2012)



Insider Trading Background:
Section 10(b) and Rule 10b-5
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 Rule 10b-5 provides, in pertinent part: 

It shall be unlawful for any person, directly or indirectly, by the use 
of any means or instrumentality of interstate commerce, or of the 
mails or of any facility of any national securities exchange,

a) To employ any device, scheme, or artifice to defraud,

b) To make any untrue statement of a material fact or to omit to state 
a material fact necessary in order to make the statements made, in 
the light of the circumstances under which they were made, not 
misleading, or

c) To engage in any act, practice, or course of business which operates 
or would operate as a fraud or deceit upon any person,

in connection with the purchase or sale of any security.

17 C.F.R. § 240.10b-5 (2015)



Insider Trading Background:
Classical Theory of Insider Trading
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 The fraud or deception in a classical theory case is the breach by an insider 
of a fiduciary duty owed to shareholders, namely the duty not to take 
advantage of “information intended to be available only for a corporate 
purpose and not for the personal benefit of anyone.” Dirks v. SEC, 463 U.S. 
646, 654 (1983).

 This duty arises because there is “‘a relationship of trust and confidence’” 
between an insider and shareholders that “prevent[s] a corporate insider 
from . . . tak[ing] unfair advantage of . . . uninformed . . . stockholders.’” 
United States v. O’Hagan, 521 U.S. 642, 652 (1997) (quoting Chiarella v. 
United States, 445 U.S. 222, 228-29 (1980)). 

– The Supreme Court has held that, in order for an insider to have improperly 
disclosed inside information, he must do so in breach of a duty of trust and 
confidence to shareholders and for personal benefit. See Dirks, 463 U.S. at 
662. 

– What triggers insider trading liability in a classical case involving an insider is 
self-dealing—a breach of confidentiality motivated by a personal, rather than 
corporate, purpose. United States v. Whitman, 904 F. Supp. 2d 363, 371 
(S.D.N.Y. 2012).



Insider Trading Background:
Misappropriation Theory of Insider Trading
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 Under the misappropriation theory, in the requisite fraud or deception is 
located in the breach of a duty owed to a different principal—a source of 
confidential information, most frequently an employer, but sometimes 
other individuals or entities to which a duty of trust and confidence is owed. 
See O’Hagan, 521 U.S. at 652.

– A fiduciary’s undisclosed, self-serving use of a principal’s information to 
purchase or sell securities, in breach of a duty of loyalty and confidentiality, 
defrauds the principal of the exclusive use of that information. 

– In this way, misappropriation is an action “akin to embezzlement.” Id.

– A duty centered on agency relationships and property rights in information, not 
self-dealing (as is true for classical cases). See United States v. Libera, 989 F.2d 
596, 600 (2d Cir. 1993). 

 In lieu of premising liability on a fiduciary relationship between company 
insider and stockholder, misappropriation liability is based on a fiduciary-
turned-trader’s deception of those who entrusted him with access 
to confidential information.



Insider Trading:
United States v. Newman
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 In December 2012, a jury in the SDNY convicted Todd Newman 
(Diamondback Financial) and Anthony Chiasson (Level Global Investors) of 
insider trading based on tips they received involving financial information 
for Dell and NVIDIA.

– For Newman, the Dell information flowed as follows:

– For Chiasson, the NVIDIA information flowed as follows:

Rob Ray 

(Dell)

Sandy Goyal

(analyst/former Dell)

Jesse Tortora

(Diamondback analyst)

Todd Newman

(Diamondback)

Career Advice

Danny Kuo

(analyst)

Sam Adondakis

(Level Global)

Anthony Chiasson

(Level Global)

Chris Choi

(NVIDIA)

Hyung Lim

(church friend)

Friendship



Insider Trading: 
United States v. Newman
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 On appeal, the primary question was whether the trial court properly 
instructed the jury that, in order to be held criminally liable, both 
defendants had to know that the insider-tippers’ breaches were in exchange 
for a personal benefit.

 In December 2014, the Second Circuit reversed the convictions, holding that 
in order for a tippee of inside information to be guilty of insider trading, the 
benefit to an insider-tipper “must be of some consequence,” or more than 
“mere friendship,” and that a tippee must know about the benefit.  773 F.3d 
438 (2d Cir. 2014). 

1. Quid Pro Quo.  The insider who breached his duty must have done so in 
exchange either for pecuniary gain or as part of a “meaningfully close personal 
relationship that generates an exchange that is objective, consequential, and 
represents at least a potential gain of a pecuniary or similarly valuable nature.” 

2. Knowledge of the Benefit.  The Newman panel then concluded that a tippee 
must know of the tipper’s personal benefit, and held the Government’s failed to 
prove that Newman and Chiasson had the requisite knowledge that they were 
trading on inside information or that it was obtained in exchange for a personal 
benefit. 



Insider Trading: 
United States v. Salman
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 In October 2013, a jury in the N.D. Cal. convicted Bassam Yacoub Salman of 
insider trading in a number of companies – including, for instance, buying 
options in Biosite, which thereafter announced its merger with another 
company – based on tips he received through a series of family/personal 
relationships.

 The information flowed as follows:

 Maher Kara testified that he gave the information to his brother, Michael, 
who he spoke to nearly every day, to “benefit him” and “fulfill whatever 
needs he had.”  Michael then passed it along to Bassam Salman because 
Salman was about to  become “part of the family.”

Maher Kara

(Citigroup investment 

banker)

Michael Kara

(Maher’s brother)

Bassam Yacoub Salman

(Salman’s sister was 

engaged to Maher)



Insider Trading: 
United States v. Salman
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 On appeal, Salman argued that his conviction should be overturned because 
the Government failed to introduce evidence that (a) Maher received a 
tangible benefit in exchange for the inside information or (b) Salman knew 
of any such benefit. 

 In July 2015, the Ninth Circuit affirmed the conviction.  Judge Jed Rakoff 
(SDNY), sitting by designation in the appeals court in San Francisco, wrote 
the opinion. Unbound by Second Circuit precedent, Rakoff wrote that “[t]o 
the extent Newman can be read to go so far, we decline to follow it….”  792 
F. 3d 1087 (9th Cir. 2015).

– “If Salman’s theory were accepted and this evidence found to be insufficient, then 
a corporate insider or other person in possession of confidential and proprietary 
information would be free to disclose that information to her relatives, and they 
would be free to trade on it, provided only that she asked for no tangible 
compensation in return.”  

– “Proof that the insider disclosed material nonpublic information with 
the intent to benefit a trading relative or friend is sufficient to 
establish the breach of fiduciary duty element of insider trading.”



Insider Trading: 
Newman and Salman in the Supreme Court
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 In October 2015, the Supreme Court denied certiorari (No. 15-137) 
in Newman based on, among other things, no circuit split.

 In January 2016, the Supreme Court granted certiorari in Salman 
v. United States, 15-628, in which they addressed the following 
question:

Does the personal benefit to the insider that is necessary to establish 
insider trading under Dirks require proof of “an exchange that is objective, 
consequential, and represents at least a potential gain of a pecuniary or 
similarly valuable nature,” as the Second Circuit held in Newman, or is it 
enough that the insider and the tippee shared a close family relationship, 
as the Ninth Circuit held in this case? 

 On December 6, 2016, the Supreme Court “easily” affirmed Salman’s 
conviction, rejecting Newman’s heightened personal benefit 
standard when the tipper is a “relative or friend.”



Insider Trading: 
The Supreme Court’s Holding in Salman
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 The Court rejected Salman’s argument that an insider must receive a 
pecuniary quid pro quo from a tippee for there to be a sufficient 
personal benefit.  The Court held that Dirks made clear that a tipper 
breaches a fiduciary duty—and receives a personal benefit—by 
making a gift of MNPI to a “trading relative or friend.” 

– Notably, the Court declined to adopt the government’s broader 
argument that “a tipper personally benefits whenever the tipper 
discloses confidential trading information for a noncorporate purpose.”  

– Rather, the Court found that Dirks “easily resolves the narrow issue 
presented here.”  

 In applying Dirks, the Court found that “Maher, a tipper, provided 
inside information to a close relative, his brother Michael.  Dirks
makes clear that a tipper breaches a fiduciary duty by making a gift 
of confidential information to ‘a trading relative,’ and that rule is 
sufficient to resolve the case at hand.”



Insider Trading: 
The Supreme Court’s Holding in Salman
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 The Salman Court remained silent on how the Dirks standard would 
apply in situations when there is not “proof of a meaningfully close 
personal relationship,” such as Newman, where there was only a 
casual social/business relationship between tipper and tippee. 

– The Court found “no need for us to address those difficult cases today, 
because this case involves precisely the gift of confidential information 
to a trading relative that Dirks envisioned.”

 The Court also failed to disturb Newman’s holding — with which the 
government seemed to agree — that the government must prove that 
the tippee knew that the tipper disclosed the inside information for a 
personal benefit. 



Insider Trading: 
Open Questions Post-Salman
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 What is the scope of the personal benefit requirement beyond friends and 
relatives?  Was the Salman court’s silence on tips to market professionals 
intentional, such that a heightened requirement is necessary in that 
circumstance?

– Similarly, what exactly is a friend?  Under Dirks, it need be a 
“meaningfully close personal relationship.”  Where will that line be 
drawn now?

– Can the government avoid proving a concrete personal benefit by simply 
arguing that the tipper meant to give a gift to the tippee?

 Does the other half of Newman remain intact?  Must the 
government demonstrate that a downstream tippee “had knowledge 
that the information originated from an insider in breach of a 
fiduciary duty and for personal benefit.” 

– In the civil context, is “should have known” enough?



Insider Trading Cases Post-Salman: 
Convictions Upheld on Appeal
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 United States v. Rajaratnam, 09 Cr. 1184 (SDNY, March 3, 2017).  
Founder of Galleon Group hedge fund was convicted in May 2011, 
and sentenced to 11 years in prison, for profiting up to $63.8 million 
for insider trades in eBay, Goldman Sachs, and Google Inc. between 
2003 and 2009. 

– In seeking a shorter sentence, argued under Salman that he did not 
provide benefits to insiders for confidential information, or know that 
insiders provided that information for the sake of any benefit.

– Judge Preska wrote: “Here, because all the information was transferred 
between trading relatives or friends, the mere transfer of information is 
sufficient to constitute a benefit.”

– Judge Preska further held that Rajaratnam “had knowledge that inside 
information was being conferred in exchange for such benefit.”



Insider Trading Cases Post-Salman: 
Convictions Upheld on Appeal
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 United States v. Bray, No. 16-1579 (1st Cir. Feb. 24, 2017).  The 
defendant convicted for trading after receiving a tip about a bank 
acquisition on a cocktail napkin from a country club buddy who 
worked at the bank.  

– He argued on appeal that under Salman he did not have knowledge that 
tipper breached a fiduciary duty.  The Court disagreed, since he knew 
his friend worked at the bank, and that he provided something of value 
(an investment opportunity) in return.

– See also United States v. Parigian, No. 15-1994 (1st Cir. May 26, 2016)



Insider Trading Cases

Post-Salman
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Insider Trading Cases Post-Salman: 
United States v. Walters (Mickelson)
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 In July 2012, Phil Mickelson received a tip from his friend and 
professional gambler, William Walters, to buy shares of Dean Foods, 
which was set to announce a spin-off of its organic foods unit.  The 
information flowed as follows:

 In May 2016, Davis and Walters were charged by the SDNY and the 
SEC.  Mickelson was included in the SEC’s complaint solely as a 
relief defendant.  Davis has already pled guilty to a cooperation 
agreement.

– Walters gave Davis almost $1,000,000 to help his financial problems.  
There is no evidence that Mickelson knew of that benefit, or even the 
existence of Davis.

Thomas Davis

(Dean Foods Board 

Member)

William Walters

(gambler/friend)

Phil Mickelson

(golfer/friend)



Insider Trading Cases Post-Salman: 
United States v. Walters
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 Walters was convicted after trial on April 7, 2017.  The case is now 
on appeal before the Second Circuit.  On appeal, Walters is expected 
to argue, besides that the government suborned untruthful 
testimony from Davis, that he and Davis did not have a 
“meaningfully close personal relationship” 

– Walters will argue for a distinction “between a friend (where a gift of 
confidential information can satisfy the benefit requirement) and a 
casual acquaintance (where it may not).”

– Prosecutors will argue, as they did at trial, that Walters and Davis had 
an intertwined personal and business relationship (including the $1 
million loan), which is sufficient to show there was a payoff for the 
information.  In the alternative, they could argue that the evidence 
supported a conviction based on the theory that the information was a 
gift from Davis to Walters.



Insider Trading Cases Post-Salman: 
Appeal of United States v. Martoma
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 The Second Circuit agreed to hear additional argument in May 2017 from 
Mathew Martoma, a former portfolio manager at SAC Capital, who is 
appealing his 2014 conviction for trading on MNPI about an Alzheimer's 
drug trial he learned from Dr. Sidney Gilman, which led SAC Capital to sell 
out its position in two pharmaceutical companies, resulting in gains and 
losses avoided of over $250 million.

– The Second Circuit heard argument in October 2015, but agreed to hold 
its decision in abeyance until Salman was resolved by the Supreme 
Court.  Martoma argues that the government did not introduce enough 
evidence that he had a sufficiently close relationship with Gilman.  The 
government has laid our their arguments: 

• Martoma and Gilman developed a lucrative relationship through an expert 
networking firm that SAC Capital paid thousands of dollars.  

• Salman made it “clear that a gift of confidential information to a trading 
friend or relative is enough to satisfy the personal benefit requirement” —
with no mention of the “meaningfully close” language of Newman.



Insider Trading Cases Post-Salman: 
Appeal of United States v. Gupta
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 In 2012, Rajat Gupta, a former director at Goldman Sachs, was 
convicted for passing tips to his friend Raj Rajaratnam, a co-founder 
of the Galleon Group hedge fund, about Berkshire Hathaway Inc.’s 
$5 billion investment in the bank and its financial results.

– Served his 30-month sentence, but seeks vacating his judgment.  The 
Second Circuit previously rejected his argument, but agreed to re-hear 
argument in November 2016 in light of Salman.

– The Second Circuit’s decision remains pending, but it seems unlikely to 
overturn since Gupta and Rajaratnam had traded together in the past, 
so a tangible benefit was easily recognizable.

 Also in 2012, Doug Whitman, a stock trader, was convicted of 
trading on illicit tips about Polycom, Google and Marvell.  

– In February 2017, he was ordered released from a halfway house 
pending his appeal.



Insider Trading Cases Post-Salman: 
United States v. Durant and Payton
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 In January 2017, notice of appeal was filed following the February 2016 
verdict where a jury found Daryl Payton and Benjamin Durant, two former 
traders at Euro Pacific, liable after trial before Judge Rakoff in for trading 
on inside information about IBM’s 2010 acquisition of SPSS, Inc.  See SEC 
v. Payton et al., 14 Civ. 04644 (SDNY).  The information flowed as follows:

Michael Dallas

(Cravath—hired by IBM)

Trent Martin

(RBS analyst / Conradt’s roommate)

Benjamin Durant

(EuroPac)

Daryl Payton

(EuroPac)

David Weishaus

(EuroPac)

Tom Conradt

(EuroPac / Martin’s roommate)



Insider Trading Cases Post-Salman: 
United States v. Durant and Payton
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 In this misappropriation case, the SEC offered scattered evidence of the 
benefit given by Conradt to Martin in exchange for the inside information, 
including Conradt’s (unrelated) legal advice and his handling their shared 
roommate bills.

– At summary judgment, Judge Rakoff held that while Newman applied, the tipper 
and tippee “shared a close mutually-dependent financial relationship,” involving 
a “history of personal favors,” in which the tippee initially “pa[id] their shared 
expenses,” “negotiated reductions in their utilities and rent payments,” and 
assisted the tipper in defending a criminal legal matter.  Thus, he found a quid 
pro quo arrangement existed.

 Nevertheless, following the verdict, jurors were interviewed and said 
that the roommate matters and legal assistance did not qualify as 
a benefit in their view.  Still, they ultimately determined that Payton and 
Durant had deliberately avoided learning about a possible benefit. 

– “We just assumed that you can’t just believe someone would give this kind of 
information without expecting a benefit.” 

– “They just wanted to make money, as simple as that.”



Insider Trading Law Post-Salman: 
Fewer Remote Tippee Cases?  Maybe.
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 At present, within the Second Circuit, can an insider can tip to an 
acquaintance, ask for nothing in return, and then that acquaintance trade 
legally?  Can an insider tip someone in exchange for cash, who then tips 
their friends and family without telling them about the insider’s breach? 

– Technically, yes, so long as the downstream tippees don’t know about the breach 
or the cash benefit to the insider, they can trade.  

 Fewer Remote Tippee Cases?  It is now difficult to prove that a downstream 
tippee knew that the original tipper received a personal benefit from 
disclosing inside information.  Similarly, the “quid pro quo” benefit in 
Newman requires that the government’s prior reliance on abstract, 
intangible “benefits” such as friendship, career advice, mentoring, or 
networking – which had previously been thought to be sufficient – will no 
longer be enough to prove insider trading outside “friends and family”. 

– And, in fact, there is now less focus (see Phil Mickelson) on remote tippees at 
DOJ and the SEC.  Conversely, there is greater focus on tippers and direct 
tippees.



Insider Trading Law Post-Salman: 
Fewer Remote Tippee Cases?  Not so Fast
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 The DOJ and SEC are experimenting with new ways to charge 
insider trading.

– As a Newman work-around, the SEC has already charged one case 
under Section 204A of the Investment Advisers Act, which 
requires investment advisers to establish, maintain, and enforce written 
policies and procedures, consistent with the nature of their business, to 
prevent the misuse of Material Nonpublic Information.

• See 17 CFR 275.204A-1; In re: Marwood Research Group (File No. 
3-16970, November 2015)

– Criminally, the DOJ is expanding their arsenal of statutes to prosecute 
insider trading without facing the Newman benefit requirements, 
including wire fraud, bank fraud, and 18 U.S.C. § 641.

• See United States v. Sanjay Valvani, 16 Cr. 412 (SDNY), United 
States v. Gordon Johnston, 16 Cr. 406 (SDNY), United States v. 
Christopher Plaford, 16 Cr. 400 (SDNY)



Insider Trading Cases Post-Salman: 
United States v. Blasczcak, et al.
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 On May 24, 2017, the SDNY and SEC announced charges against four 
individuals in a “political intelligence” tipping chain. 

– Blaszczak is alleged to have obtained MNPI about upcoming reimbursement 
announcements from the Center for Medicaid & Medicare Services (“CMS”) and 
provided it to hedge fund clients.  The information flowed as follows:

 On June 15, 2016, similar charges were unsealed involving Visium Asset 
Management (which also, incidentally, had hired Blaszczak) involving leaks 
from the Office of Generic Drugs at the Food and Drug Administration:

Chris Worrall

(CMS)

David Blaszczak

(consultant/former CMS)

Fogel/Huber/Olan

(Deerfield Management)

Friends/Former 

Colleagues
Consulting Fee

Supervisor at 

OGD/FDA

Gordon Johnston

(consultant/former OGD)

Sanjay Valvani

(Visium)

Friends/Former 

Colleagues
Consulting Fee



Insider Trading Cases Post-Salman: 
United States v. Blasczcak, et al.
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 The insider trading charges against Blaszczak and his co-defendants 
implicate a number of open questions from Salman:

– Were Blaszczak and Worrall close enough that the heightened Newman standard 
does not apply?

– If not, was the benefit conferred Worrall sufficient?  (It included, among other 
things, offers to recruit him to the private sector).

– What, if anything, did the Deerfield defendants need to know about Blaszczak’s 
relationship with Worrall?

 Importantly, the Blaszczak case marks a material evolution in 
strategy for the SDNY.  Along with insider trading, the defendants 
were charged with theft of government property, in violation of 18 
U.S.C. § 641.  The SEC also brought non-insider trading charges.

– This is a way to avoid the personal benefit requirement.  Instead, the government 
need only prove that the Ds converted government property for their own use.

– Could this be the beginning of a wave of political intelligence cases?
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