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Agenda
1 Drafting Effective Arbitration Clauses

David Zaslowsky, Partner, Baker McKenzie - New York 10:33 am - 10:41 am

2 Choosing the place of arbitration
Simon Kyriakides, Senior Counsel with the American Arbitration Association 10:41 am -10:48 am

3 Interim Relief, Choosing Between a Court and an Emergency Arbitrator
Grant Hanessian, Partner, Baker McKenzie – New York 10:48 am -10:55 am

4 The Differences in the Conduct an International Arbitration and a Litigation 
David Zaslowsky, Partner, Baker McKenzie - New York 10:55 am - 11:02 am

5
Managing Outside Disputes Counsel in an International Case – Use of Early 
Evaluation, Mediation, Budgets etc.
Grant Hanessian, Partner, Baker McKenzie – New York

11:02 am - 11:10 am

6
An Inside Look into the Manner in which the AAA Performs some of its 
Administrative Duties
Simon Kyriakides, Senior Counsel with the American Arbitration Association 

11:10 am - 11:16 am

7 Q&A 11:16 am - 11:20 am
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Drafting Effective Arbitration Clauses
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Arbitration v. Litigation
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• Enforcement
• Neutrality
• Quality of justice
• Specialized expertise
• Convenience
• Flexibility
• Speed
• Cost
• Privacy and confidentiality
• Finality
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Particulars of an Arbitration Clause
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• Commit to arbitration (intention to arbitrate must be clear)
• Pick an institution (or appointing authority)
• Choose number of arbitrators
• Specify the language of the arbitration
• Specify the legal seat of the arbitration
• Scope of disputes which will be arbitrated
• Provide for entry of judgment (if enforcement will be in the US)
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Sample Basic Arbitration Clause

6

Any dispute, controversy or claim arising out of or in connection with or 
relating to this Agreement, or the formation, interpretation, breach, 
termination or validity thereof, including the determination of the scope or 
applicability of this agreement to arbitrate, shall be determined by 
arbitration administered by the International Centre for Dispute Resolution 
in accordance with its International Arbitration Rules. The place of 
arbitration shall be New York, New York.  There shall be three arbitrators 
and the arbitration will be conducted in English. The award rendered by the 
arbitrators shall be final and judgment may be entered thereon in any court 
having jurisdiction thereof. 
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Other Clauses to Consider
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• Qualifications of arbitrators (can be too narrow)
• Scope of discovery (can be too broad)
• Discovery using IBA Rules
• Need for interim relief 
• Distribute draft award
• Substantive law if not otherwise provided
• Limits on punitive damages
• Confidentiality
• Attorneys’ fees (including, possibly, for enforcement)
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Other Clauses to Consider (cont’d)
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• One side has the option to arbitrate
• Arbitrator selection practice
• Refusal to pay advance on costs
• Appeal to another panel of arbitrators
• “Claims (including, but not limited to, third-party claims)” 
• Provide for reasoned award
• Multiple party cases
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Other Clauses to Consider (cont’d)
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• Time period for concluding arbitration
• Differentiate between complex and small disputes
• Identify conditions precedent to arbitration
• Status quo during dispute
• Consecutive hearing days
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Step Clause
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• If a dispute arises out of or relates to this contract, or the breach thereof, 
and if said dispute cannot be settled through negotiation, the parties 
agree first to try in good faith to settle the dispute by mediation under the 
Commercial Mediation Rules of the American Arbitration Association, 
before resorting to arbitration. 

• BUT …
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Step Clause (part 2)
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• Any dispute arising out of or relating to this contract, or the breach 
thereof, that cannot be resolved by mediation within 30 days following 
the filing of the request for mediation, or within such other period as the 
parties may agree in writing, shall be finally resolved by arbitration . . .
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Choosing the place of arbitration



© 2017 Baker & McKenzie LLP 13

Place of Arbitration
• Distinguish between the “Seat” and the location of hearings
• Seat- Determines the Legal Framework of the Arbitration and the 

Procedural Law
• Seat and Location may be the same – but not required
• Actual Location is creature of Convenience – no bearing on law
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Seat of Arbitration
• Determines national Legislation applicable to the arbitration (lex arbitri, 

procedural law)
• Is the place where the award is “made” for enforcement purposes
• Determines the applicable law in the absence of party choice
• If parties select applicable law in the agreement that is different from 

seat-applicable law will apply to substantive issues in arbitration (validity 
of clause, arbitrability)
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Significance of Seat of Arbitration
• Lex Arbitri will determine arbitrability, assistance of state courts
• Courts at the Seat of Arbitration have authority to annul award
• Seat determines the internal procedures/ conduct of the arbitration
• Agreement of the parties or arbitrator rulings cannot overcome 

procedural rules of seat. Seat retains authority to review and annul 
awards
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Choosing the Seat
• NY Convention Signatory State – Award can be enforced in all 150 

signatory state
• Jurisdiction with established body of arbitration law – courts with 

experience in arbitration law
• Is it arbitration friendly? Does it give parties leeway to agree on matters? 
• Does the Seat have courts less inclined to intervene or assume control 

over the arbitration? 
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Other Factors
• Available pool of experienced arbitrators
• Can foreign lawyers represent parties
• Conveniences to the parties
• Established relationships with local counsel
• Infrastructure 
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Other Factors
• If no party agreement, ICDR to determine
• Factors-NY Convention, convenience to parties (e.g. visa availability)
• Arbitrators can make final determination 45 days after appointment
• ARC Factors –
• 1) Location of parties 2) Location of witnesses and documents 3) 

Location of site or place or materials 4) Consideration of relative cost to 
the parties 5) Place of performance of contract 6) Laws applicable to the 
contract 7) Place of previous court actions 8) Necessity of an on-site 
inspection of the project 9) Any other reasonable arguments that might 
affect the locale determination

18
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The parties were not able to agree on the place of arbitration. Therefore, the ICDR will 
make an initial determination, based on the contentions of the parties. For your information 
and guidance, the ICDR considers the following factors, among others, the parties may 
wish to raise as significant in making a determination:

• Location of parties;
• Location of witnesses and documents;
• Locations of site or place of materials;
• Consideration of relative cost to the parties;
• Place of performance of contract;
• Laws applicable to the contract;
• Place of previous court action; and
• Necessity of an on-site inspection of the project.

The parties are hereby instructed to submit written comments, with regard to this issue, 
within seven days from the date of this letter.

Other Factors

19
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Emergency and Interim relief
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Emergency Arbitrators, Interim Relief
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- Emergency Arbitrator procedures
- Common features of institutional rules
- Be very ready

- Interim Relief in a Court 
- Third Parties
- Enforcement Issues
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Conduct of International Arbitration
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Nationality of arbitrators is of great significance
• Culture
• Discovery
• Ethics

Conduct of International Arbitration
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Conduct of the Case

• Witness Statements

• Cross examination

• Expert witnesses

Conduct of International Arbitration
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Managing outside disputes counsel
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Managing Counsel in Foreign Disputes
- Hire counsel with experience 

• in the jurisdiction 
• with the specific court/arbitral institution
• with industry/substance of dispute

- Ask questions…a lot of questions
• Procedures
• Timing
• Budget/Fee schedules

- Insist on Early Assessment and ADR (e.g., Mediation) 
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Inside look at the AAA arbitration 
selection process
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Appointment Process
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Article 12.6 Appointment of Arbitrators
Absent party agreement, the ICDR may appoint the arbitrator(s) using the 
list method:

Each party is sent list of potential arbitrator(s).
If no agreement – then each party shall have 15 days to strike and rank 
names or all names shall be deemed acceptable. 
Arbitrator(s) invited to serve in accordance with the designated order of 
mutual preference. 
The ICDR has power to make the appointment without additional lists. 
The Administrator shall, if necessary, designate the presiding arbitrator.



ICDR List Appointment of Arbitrators
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Respondent
Jose Martinez X
Emily Morse 1
Ricardo Suarez 10
Dorothy San Martin 3
James De Groot X
Linda Cruz 2
Jan Van Leeuwen 6
Ramon Gonzales X
Abigail Jimenez 5
Cecilia Webber X
Esteban Garza 8
Barry Lewis X
Mercedes Sala 9
Nathaniel Gillespie 4
Sarah Durham 7

Claimant
Jose Martinez 6
Emily Morse X
Ricardo Suarez X
Dorothy San Martin 3
James De Groot X
Linda Cruz 4
Jan Van Leeuwen 10
Ramon Gonzales X
Abigail Jimenez 2
Cecilia Webber 5
Esteban Garza 7
Barry Lewis 9
Mercedes Sala 1
Nathaniel Gillespie X
Sarah Durham 8

1st

2nd

3rd
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Appointment Process
•Before appointments are confirmed - either list or Party-appointed -
arbitrator is invited to serve.
•Invited arbitrator is advised of the identity of the parties and potential 
witnesses to conduct a conflicts check.
•Arbitrator must make all disclosures or confirm that no disclosures are 
required and sign an oath.
•If disclosures are made they are sent to the parties for comments - if no 
objections arbitrators are appointed. If parties object ICDR determines 
whether to appoint or to select another arbitrator.
•Arbitrators must be impartial and independent, I.A.R. Article 7.
•Independence - no financial or similar interest.
•Impartial - not predisposed or biased. 

30



© 2017 Baker & McKenzie LLP

•Before accepting the appointment an arbitrator shall inform the 
administrator of any circumstance that are likely to give rise to justifiable 
doubts as to the their impartiality or independence.  

•If there is a challenge and the other party agrees then the arbitrator shall 
withdraw. If the parties do not agree the ICDR in its sole discretion shall 
make the decision on the challenge.  

•The ICDR's international arbitrators are required to be impartial and 
independent. 

Appointment Process

31
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When making its determination regarding the challenge there are numerous 
factors that the ICDR will have to consider – for example:

Is the disclosure
•Direct?
•Continuing?
•Substantial?
•Recent?
•Why was it not made earlier? 

Appointment Process

32



A potentially disqualifying disclosure is 
information regarding a relationship with any 
of the participants that would create an 
appearance of partiality or bias.

33
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Some Disqualifying factors may include  . . . 
Present or recent attorney client relationships
Financial interest
Family relationship
Ongoing business dealings
Close social relations or friendships
Arbitrator had a case in which he/she recently was a party/counsel before 
one who is now party/counsel.

34
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Other factors:
• Stage of the arbitration
• Should the challenge have been made earlier-is it waived?
• 40-60 challenges per year- removal granted in roughly 25 challenges
• AAA ARC Committee available to address challenges
• Reason for decision/ affirmation not reported

35
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IBA Guidelines
• Guidelines not adopted by major institutions
• Contrast - ICDR Rules require disclosure of any circumstances likely to give 
rise to justifiable doubts as to impartiality or independence
• IBA does not consider stages of arbitration
• Red list is non-waivable in part – should be party choice
• Orange list – may be waived
• Green list has items that should be disclosed

36
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Case Law on disclosure:
La Serena Properties, et al. v. Weisbach and AAA (Cal. Ct. App. 2010): 
AAA Arbitrator failed to make full disclosure regarding relationship with 
respondent attorney. Award vacated

Commonwealth Coatings v. Continental Casualty Corp (89 S.Ct. 337) 1968, 
_ Evident partiality standard- arbitrator must disclose to the parties any 
dealings that might create an impression of possible bias.

Positive Software v. New Century Mortgage Corp (476 F.3d 278)Fifth Circ. 
2007 – Evident Partiality standard not met where failure to disclose 
involved a trivial  or insubstantial prior relationship. Vacatur not granted

37
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Failure to Perform Duties
• Can be grounds for removal – based upon behavior
• UCDR Rules 14 (4.) – The Administrator, on its own initiative, may 

remove an arbitrator for failing  to perform  his or her duties
• Commercial Rules 18 (a)ii. – Any arbitrator … shall be subject to 

disqualification for  inability or refusal to perform his or her duties with 
diligence, and in good faith.

38



Baker & McKenzie LLP is a member firm of Baker & McKenzie International, a Swiss Verein with member law firms 
around the world.  In accordance with the common terminology used in professional service organizations, reference to a 
"partner" means a person who is a partner, or equivalent, in such a law firm.  Similarly, reference to an "office" means an 
office of any such law firm.  This may qualify as “Attorney Advertising” requiring notice in some jurisdictions.  Prior results 
do not guarantee a similar outcome.
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