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OVERVIEW OF PRESENTATION

• I. Criminal Antitrust Violations

• II. Antitrust Division Leniency

• III. Corporate Compliance Programs
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THE ANTITRUST DIVISION



VIOLATIONS

• The Agreement Element

• Price Fixing

• Bid Rigging

• Allocation
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THE AGREEMENT ELEMENT

• The Sherman Act:  “Every contract, combination 
in the form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the several 
States, or with foreign nations, is declared to be 
illegal.”

• Prohibits agreements among competitors in 
restraint of trade or commerce.

• Price fixing, bid rigging, market allocation are 
all criminal violations.  
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PRICE

FIXING

• To raise, lower, or 

maintain prices

• Not to negotiate on price

• To limit discounts, 

rebates, or promotions

• On price formulas, price 

sheets, or guidelines

What is it?  

An agreement: 
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BID RIGGING

• Bid Rotation

– Competitors agree to 

take turns being the low 

(winning) bidder

• Bid Suppression

– Competitor agrees not to 

bid

• Complementary Bid

– Competitor agrees to bid 

high

What is it? 

An agreement:  
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ALLOCATION

Not to compete for specific:

• Territories

• Customers

• Products

• Volume

What are they?

An agreement:
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MAXIMUM CRIMINAL PENALTIES

• Individuals

– 10 years imprisonment; 

and/or 

– $1,000,000 

• Corporations

– $100,000,000, twice 

the gain, or twice the 

loss, whichever is more
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CORPORATE FINES

$630
Million

$701
Million

$1
Billion

$555
Million

$524
Million

$1.1
Billion $1

Billion

$1.3
Billion

$3.6
Billion

$399
Million

2007 2008 2009 2010 2011 2012 2013 2014 2015 2016

Total Criminal Fines & Penalties

Fiscal Year



CORPORATE AND INDIVIDUAL

ACCOUNTABILITY
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II. ANTITRUST DIVISION LENIENCY

• Leniency for Corporations

• Leniency for Employees

• Leniency Confidentiality

• Leniency Plus & Penalty Plus
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LENIENCY FOR CORPORATIONS

Voluntary disclosure program available to first-in company

• Over past 10 fiscal years, nearly 85% of fines were imposed in 

connection with leniency

• See http://www.justice.gov/atr/public/criminal/leniency.html     

Two types of corporate leniency:

• Part “A” Leniency: This type of leniency is granted before the 

Antitrust Division has received information about the cartel from 

any other source.

• Part “B” Leniency: This type of leniency is granted if received after 
the Antitrust Division has received information about cartel, but before 
the Antitrust Division has sufficient evidence against applicant to result 
in conviction. 13



GENERAL REQUIREMENTS FOR

LENIENCY

• Terminate participation, upon discovery, in the cartel

• Report wrongdoing with candor and completeness

• Provide full, continuing and complete cooperation 

• Where possible, corporation must make restitution to 

victims
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BENEFIT FOR CORPORATIONS

• No criminal charges for company

• No criminal charges for current cooperating employees***

• No criminal or administrative fine

• No treble damages and no joint & several liability in civil 
cases
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• Type A: All current employees, directors, and officers who 

admit their involvement in the criminal antitrust violation and 

fully cooperate with the Government in its investigation will 

be carved into the leniency letter.  In the Type A context, an 

employee, officer or director who fails to meet these criteria 

will be carved out of the leniency letter

• Type B: All current employees, directors, and officers who 

meet these criteria may also be carved into the corporate 

leniency letter, but the Antitrust Division may carve out 

“highly culpable” current employees, officers, and directors
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• Former directors, officers, and employees are presumptively 

excluded from any grant of corporate leniency  

• No obligation to extend leniency to former directors, officers, 

or employees, but at the Antitrust Division’s sole discretion, 

formers may receive non-prosecution protection under a 

corporate conditional leniency letter or by a separate non-

prosecution agreement

• Protections are only offered when these employees provide 

substantial, noncumulative cooperation against remaining 

potential targets, or when their cooperation is necessary for 

the leniency applicant to make a confession of criminal 

antitrust activity 17

FORMER EMPLOYEES
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LENIENCY FOR INDIVIDUALS

• Type “A” only

• Corporate leniency can be given after individual 

leniency in same matter if requirements of Type B 

corporate leniency are met

• Main benefit –creates possibility of race between 

employee and hesitant company



LENIENCY CONFIDENTIALITY

• Antitrust Division will treat as confidential the identity 

of leniency applicants and any information obtained 

from the applicant

• Antitrust Division will not disclose a leniency 

applicant’s identity, absent agreement with the 

applicant, unless required by court order

• Antitrust Division will not disclose to foreign 

authorities information obtained from a leniency 

applicant unless the leniency applicant agrees to the 

disclosure 
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LENIENCY PLUS

• Leniency marker in first conspiracy already taken

• Company involved in second conspiracy

• Confess participation in second conspiracy

• Cooperate in prosecution of both conspiracies

• Cooperating company gets benefits of full leniency for the uncovered 

offense but also receives substantial discount in its fine for its participation 

in the first conspiracy

• Size of the discount is based on: strength of the evidence provided with 

respect to the leniency product; the significance of the uncovered case; the 

likelihood that the Antirust Division would have uncovered the conspiracy 

without the self-reporting
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PENALTY PLUS

• Company involved in an unreported second conspiracy

– No meaningful effort to conduct an internal 

investigation or

– Elected to not report additional antitrust crimes

• Failure to report second conspiracy can have severe 

consequences:

– Aggravating factor in sentencing

– Probation and court-appointed independent monitors 

in most egregious circumstances
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III. COMPLIANCE PROGRAMS

• Enables a company to deter or promptly detect and self-report 

wrongdoing

• The company benefits from leniency 

• The Antitrust Division has begun providing compliance credit 

for extraordinary “forward looking” commitments to 

compliance as a way of incentivizing companies to create a 

“culture of compliance.”  
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EFFECTIVE COMPLIANCE PROGRAMS

• No “one size fits all” compliance program model

• Audit and monitor program

• Full support of executives and board of directors.

• Appropriate responses to individuals who engage in conduct 

inconsistent with the program, and appropriate rewards for 

individuals who report wrongdoing  

• If criminal antitrust conduct is discovered, be prepared to take 

steps necessary to stop it from happening again
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RISK OF NO COMPLIANCE PROGRAM

• Detection and punishment have never been higher

– Dozens of countries have implemented aggressive cartel 

enforcement programs

– Antitrust Division works regularly with its foreign 

counterparts on detecting and prosecuting cartels

• High fines and significant jail time for employees

• Bad publicity and internal distraction

• Probation and court-appointed independent monitor in most 

egregious circumstances 
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• Kayaba pled guilty in connection with shock absorbers 

conspiracy and paid a $62 million fine that included a 

discount for a forward-looking compliance program 

• Company deserved credit for its extraordinary compliance 

efforts because: (i) President directed a full and complete 

investigation and ordered all employees to cooperate and 

provide truthful information; (ii) it adopted a new training 

program for all senior managers and sales personnel; (iii) it 

set up an anonymous reporting hotline to report violations; 

(iv) it set up audits and a certification process for employees 

with pricing authority; and (v) two high-ranking employees 

were demoted and removed from any sales responsibilities.

KAYABA



• Company and several senior executives charged for participation in 

conspiracy to fix prices of liquid crystal displays.  AUO had no 

existing compliance program and took few steps to put one in place 

after learning of the investigation  

• Even after its conviction following an 8-week trial, AUO the 

company continued to make defiant public statements and took 

inadequate steps to adopt a compliance program. Antitrust Division 

asked that AUO and its U.S. subsidiary be placed on probation and 

that the court appoint an independent monitor to oversee the 

implementation of an appropriate compliance program

• AUO was placed on a 3-year term of probation and was required to 

hire, at its own expense, an independent monitor to oversee the 

development and implementation of a compliance program 

AUO



• Bridgestone pled guilty several years ago for its role in the marine 

hose cartel 

• Bridgestone failed to disclose participation in auto parts conspiracy 

(anti-vibration rubber). Failure to disclose participation in a second 

conspiracy was treated as an aggravating factor in the calculation of 

its criminal fine when it pleaded guilty for its auto parts crimes 

• Bridgestone placed on probation and fined $425 million. The fine 

amount increased by over $100 million as a result of failure to 

disclose the second conspiracy
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BRIDGESTONE



CONTACT INFORMATION

UNITED STATES DEPARTMENT OF JUSTICE

Antitrust Division, New York Office

26 Federal Plaza, New York City

www.justice.gov/atr
Joseph.Muoio@usdoj.gov  212-335-8007

Hotline: antitrust.complaints@usdoj.gov 1-888-647-3258
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