
NAVIGATING EVERYDAY 
LANDLORD/TENANT ISSUES IN 
COMMERCIAL LEASES



OFFICE vs. RETAIL

 Many similar issues, including operating expense considerations, 
Landlord consent rights and tenant inducements but usually to 
differing degrees

 Since retail tenants depend on the general public, there are also 
some retail-specific provisions in leases to address certain 
circumstances

 Regardless of the asset class, important to have lawyers (in-house 
and/or outside) involved in the negotiations of the letter of intent 
which lays out the roadmap for the leases
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ECONOMIC AND OTHER KEY LEASE ISSUES 
FOR THREE PHASES OF THE LEASE TERM

 Commencement of the Term
 Delivery of Premises
 Condition of Premises
 Tenant Improvement Work

 Lease Administration During the Term
 Operating Expenses and Taxes
 Subordination, Non-Disturbance and Attornment Agreements (SNDAs)
 Estoppels
 Assignment and Subletting
 Expansion, Contraction and Early Termination Rights
 ROFO/ROFR Rights

 Rights and Obligations at the End of the Term
 Holdover
 Condition of Premises
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COMMENCEMENT OF TERM

 Delivery of Premises

 If the Premises are not vacant as of Lease execution, include the obligation of 
Landlord to use reasonable efforts to ensure that the existing tenant vacates, 
including commencing an action to evict, if necessary

 Consider the consequences for late delivery: 

 Additional rent abatement on a day-for-day basis

 Landlord’s assumption for increased rent if Tenant is required to holdover at its existing 
premises 

 Termination right if Landlord fails to deliver by an outside “drop dead” date, even if the 
failure is due to force majeure or holdover of existing tenant

 Condition of Premises upon Delivery

 Premises to be delivered vacant, free of tenancies, in compliance with laws, free 
of hazardous materials, and with all building systems in good operating order
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COMMENCEMENT OF TERM (cont’d).

 Tenant Improvement Work 

 If Landlord is performing the tenant fit-up work, an additional delivery 
requirement should be the completion of that work with the possible exclusion 
of  punch-list items which should be required to be completed within a short, 
stipulated period following delivery.  Consider if Tenant will require an early 
access, rent-free period to install FF&E and telecommunications & data cabling. 

 If Tenant is performing its own tenant improvement work, provide for an 
extension of  the free rent construction period for delays in construction caused 
by Landlord (e.g., Landlord’s failure to approve plans within the stipulated 
approval period) or by force majeure. 

 If Landlord is providing a tenant improvement allowance,  consider the right to 
offset the allowance against rent if the allowance is not paid by Landlord after a 
notice and cure period.
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LEASE ADMINISTRATION DURING 
TERM
 Operating Expenses and Taxes (“Op Ex”)

 “Net” vs. “Gross” Lease – In a net lease, Tenant’s share of the full Op Ex amount is 
paid separately from the “net” or “base” monthly rent throughout the Lease 
term.  In a gross lease, an amount is included in the monthly “base” rent allocable 
to the Op Ex for the first lease year (the “base year”) and Tenant pays Tenant’s 
share of increases in the Op Ex amount over the Op Ex base year amount as 
separate additional rent throughout the Lease term.

 Items included in Op Ex should be ordinary day-to-day operating expenses and 
real estate taxes and assessments.   Exclusions from Op Ex should be carefully 
reviewed and evaluated to determine if they are appropriately classified as an 
operating expense. 

 Governmental compliance costs included in Op Ex should be limited to non-compliance 
matters that arise after the  date of lease execution

 Any capital cost items should be limited in scope, including any capital costs for 
governmental compliance items,  and fully amortized over the useful life of the item with 
only the annual amortizable amount included in the annual Op Ex
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LEASE ADMINISTRATION DURING 
TERM (cont’d.)

 Obtain a 3-year Op Ex history of the Building to review prior to Lease negotiations

 Consider an annual cap on “controllable” operating expenses (generally 
everything but real estate taxes, insurance and utilities)

 Consider whether or not the cap is cumulative or non-cumulative, and 
compounding or non-compounding 

 Audit Rights

 Address time periods for conducting audits, use of contingency fee auditors and 
Landlord’s payment of Tenant’s costs to conduct the audit if overcharges are found (3% -
5% is typical)
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LEASE ADMINISTRATION DURING 
TERM (cont’d.)
 Subordination, Non-Disturbance and Attornment Agreement (“SNDAS”)

 SNDAs – A Lease will frequently provide that it is subordinate to existing and 
future financing so that Landlord’s lender is guaranteed a superior position.   An 
SNDA will protect Tenant’s right to remain in its Premises under its Lease in the 
event the superior encumbrancer  were to foreclose.

 Consider whether Landlord is obligated to obtain an SNDA for encumbrances as 
to which the Lease is or will become subordinate. 

 A lender’s  “standard form” SNDA normally will not fully protect Tenant.   An SNDA to be 
entered into with any lender existing at the time of Lease negotiation should be reviewed 
and negotiated concurrently with the Lease.  Any future SNDA should be materially 
consistent with an agreed upon form attached to the Lease as an exhibit or in a form 
otherwise reasonably acceptable to Tenant.

 Two key provisions of the SNDA are (i) the  lender’s rights to cure Landlord’s defaults pre-
foreclosure, and (ii) the limitations of the lender’s liability  under the Lease if the lender 
were to succeed to the interests of Landlord under the Lease after  foreclosure.  A 
lender’s cure right could impact Tenant’s ability to pursue remedies against Landlord.  Any 
list of items the lender wants to exclude from its liability should be carefully examined.
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LEASE ADMINISTRATION DURING 
TERM (cont’d.)
 Estoppels

 Consider the nature of the representations set forth and consider appropriate 
modifications.  For example, Tenant may represent “to Tenant’s knowledge, 
Landlord is not in default,” or, alternatively, “Tenant has not delivered any notices 
of default to Landlord.”

 Many estoppels are overly broad, and contain waivers or releases beyond the 
scope of anything required or set forth in the Lease.  Each statement of the 
estoppel should be carefully reviewed and modified to the extent it is not entirely 
accurate or goes beyond the scope of the Lease.

 Address any outstanding improvement allowances or other monetary issues and 
Landlord performance issues.

 In the Lease, provide for a reasonable time period for Tenant to respond to a 
request to execute an estoppel.
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LEASE ADMINISTRATION DURING 
TERM (cont’d.)
 Assignment & Subleasing

 Landlord will require consent rights over any assignment or sublease; Tenant 
should require Landlord to be reasonable but watch for how reasonableness may 
be defined.

 Include a time period for Landlord’s response.

 Allow for a category of “Permitted Transfers” which do not require Landlord’s 
consent, such as mergers, consolidations, sale of assets, and assignments and 
subleases to affiliates.

 Consider the right to allow the use of a portion of the Premises for small 
“licenses” to clients, affiliates, customers or vendors.

 Carefully review any “minimum net worth” or “net worth equivalency” condition 
for subtenants or assignees as it may rule out certain subtenants or assignees and 
impair the marketability of the space even though the original Tenant is still 
financially responsible for the rent due under the Lease.

 Will Landlord have a recapture right? If so, and if Landlord intends to exercise it, 
can Tenant withdraw its request to assign or sublease?
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LEASE ADMINISTRATION DURING 
TERM (cont’d.)
 Expansion, Contraction and Early Termination Rights

 Expansion Rights are important to provide Tenant flexibility during the term.

 A right to expand as to specific, contiguous space on the same economic terms as 
the initial space is the preferable approach for Tenant but creates complications 
for Landlord in its ability to market the future expansion space to other tenants.

 A right to terminate on all, or a portion, of the initial Premises at some point 
during the term also maximizes flexibility for Tenant.

 Typically, there will be a price attached to a unilateral termination right but for certain 
tenants it is a highly desirable right.

 Frequently, a termination fee will consist of the unamortized brokerage commissions and 
tenant improvement allowance.

 The termination fee may also include a component equal to a certain number of months 
of base rent and other costs that were incurred by Landlord in connection with the Lease 
(e.g., attorneys’ fees).

 The “right” to terminate should not be dependent of the payment of the termination fee 
upon exercise where the calculation of the fee is dependent on information that may not 
be known to Tenant at the time of exercise (e.g., the amount of the commissions actually 
paid by Landlord).

 The Lease should provide a mechanism for the information relevant to the calculation of 
the fee to be provided to and confirmed by Tenant before the fee is due
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LEASE ADMINISTRATION DURING 
TERM (cont’d.)
 ROFO/ROFR Rights

 A right of first offer, or “ROFO,” is an obligation of a landlord to offer certain 
identified space to Tenant prior to putting it on the market for leasing to third 
parties.

 A right of first refusal, or “ROFR,” is an obligation of a landlord to offer certain 
identified space to Tenant after a bona fide tenant of such space has been 
identified.

 The potential ROFO or ROFR space can be narrowly described, as “the 2,000 
square foot office suite next to the Premises”  or broadly described, “any space 
on the remainder of the floor of the Premises or on the floors immediately above 
or below the floor of the Premises.”

 A ROFO right will frequently be negotiated to allow Tenant to lease the ROFO
space on the same economic terms as the original Premises and for the same 
Lease term.  The traditional interpretation of the ROFR is that Tenant would have 
the right to lease the ROFR space on all of the same terms and conditions 
acceptable to the bona fide tenant.  Under the traditional ROFR, the result may 
be that the term of the Lease for the ROFR space could be longer or shorter than 
the term of the Lease for original Premises.  In fact, the specific terms of how a 
ROFO or ROFR will operate under any particular lease are variable and subject to 
negotiation.
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RIGHTS AND OBLIGATIONS AT END OF 
TERM
 Holdover 

 Consider providing for a short term extension at the end of the Lease term at the 
same rate or a marginally increased rate without liability for other holdover 
damages.  This “mini-holdover” right will give Tenant flexibility on timing for its 
next move.

 Holdovers may be stated to be from month-to-month or  “at sufferance.”   A 
month-to-month holdover should work so that Tenant could not be forced to 
leave on less than one month’s notice.

8/9/2017© Sullivan & Worcester LLP 13



RIGHTS AND OBLIGATIONS AT END OF 
TERM (cont’d.)
 Condition of Premises Upon Surrender

 It is important to clearly describe Tenant’s obligations upon termination.  
Surrender of the Premises in the “same condition” as they were on the 
commencement of the Lease term, even with wear and tear and damage by 
casualty excepted, may require Tenant to perform unanticipated restoration 
and/or demolition work. “Good condition,” with normal wear and tear and 
damage by casualty excepted, is a common approach and doesn’t work an undue 
hardship on Tenant.  

 The obligation to remove or restore initial tenant improvements and any 
subsequent alterations or improvements made by Tenant should be specifically 
addressed.  

 Removal of cabling, signs, supplemental HVAC (and any associated repair work) 
should also be addressed.  Frequently, these obligations fall to Tenant but 
Landlords often are willing to permit cabling to remain in place after Lease 
termination as long as it is capped and labeled.
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RETAIL – SPECIFIC CONSIDERATIONS

 SHOPPING CENTER VS STAND ALONE STORES

 PERCENTAGE RENT PROVISIONS

 NON-COMPETE AND EXCLUSIVITY PROVISIONS

 GO DARK AND CO-TENANCY PROVISIONS

 SIGNAGE PROVISIONS
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PERCENTAGE RENT PROVISIONS

 Incentivizes both parties to have Tenant’s business succeed

 Usually calculated as a percentage of “Gross Sales”

 Breakpoint is the amount of Gross Sales above which Tenant pays the applicable 
percentage

 “Natural Breakpoint” is derived at by dividing Base Rent by the applicable 
percentage  

 Artificial Breakpoint is when parties negotiate a set breakpoint
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PERCENTAGE RENT PROVISIONS 
(cont’d.)

 Definition of Gross Sales Critical – Typically comprised of sales price of goods sold 
or services performed by Tenant at, in or from the Premises

 Gross Sales may include mail, telephone or internet orders taken, received or 
filled at the Premises  

 Gross Sales may include mail, telephone or internet orders taken, received or 
filled at the Premises

 Gross sales may also include all charges or sales upon installment, credit or 
layaway, as well as any sublease rentals and potentially sales of subtenants

 Exclusions/Deductions often include sales and use taxes, exchange of goods or 
merchandise between stores, returns to manufacturers, returns to the store, 
sales to wholesalers, credit card financing charges, and gift certificates redeemed 
but not sold at the location

 Paid in arrears, calculated either monthly, quarterly or annually

 Tenant will want as much time as possible (i.e., annually) so it does not have to 
come out of pocket until later in the year.

 Landlord will want detailed supporting documentation and audit rights
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NON-COMPETE AND EXCLUSIVITY 
PROVISIONS
 Non-Compete Provisions

 May relate to competing business within same shopping center

 What it means to compete may be heavily negotiated – typically, if sales of a certain 
product for which Landlord doesn’t want Tenant to compete exceeds a certain 
percentage of total sales of Tenant, then such sales are deemed to compete

 Violation of such covenant usually standard breach of lease

 May also relate to Tenant operating a similar business within a certain radius 
restriction

 Mainly an issue when percentage rent is paid under lease – Landlord wants Tenant to 
concentrate sales at Premises

 Violation of covenant may permit Landlord to include sales from competing location in 
calculating Percentage Rent

 Violation may also permit Landlord to increase Base Rent since Percentage Rent has 
been diluted
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NON-COMPETE AND EXCLUSIVITY 
PROVISIONS (cont’d.)
 Exclusivity Provisions

 Similar to Non-Compete But For Benefit of Tenant  

 Making sure Landlord of shopping center does not dilute Tenant’s sales with 
competing business

 Landlord may limit exclusivity for so long as certain sales thresholds are met

 Violation may permit Tenant to decrease Base Rent or at least applicable 
percentage for Percentage Rent or permit termination
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GO DARK AND CO-TENANCY 
PROVISIONS
 Go Dark Provisions

 Tenant ceases operations at Premises despite continuing to pay rent

 Most Landlords will require Tenant to continuously operate during certain 
business hours to maintain foot traffic and assist complementary business in the 
shopping center

 Landlord does not want to give Tenant ability to go dark since it impacts other 
tenants in a shopping center as well as reducing amount of Percentage Rent 
being paid by Tenant

 If Landlord does agree to permit Tenant to go dark, they will typically limit the 
number of days Tenant may go dark or at least require Tenant to open on certain 
days

 Landlord will typically require a take back right if Tenant does go dark

 Landlord may also want to make sure Tenant’s exercise of go dark provisions 
negates any exclusivity provision
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GO DARK AND CO-TENANCY 
PROVISIONS (cont’d.)
 Co-Tenancy Provisions

 On the flip side of Go Dark Provisions, Tenants want to make sure they are part 
of a vibrant shopping center with lots of foot traffic

 Co-Tenancy Provisions provide Tenant with rights if another tenant (often an 
anchor tenant), or a certain percentage of tenants in the shopping center, do not 
open or cease operations

 Co-Tenancy provisions may allow Tenant to refrain from opening if Co-Tenancy 
provision is triggered

 Co-Tenancy provisions may allow Tenant to reduce rent if the Co-Tenancy 
provision is triggered and situation continues for certain period of time

 Co-Tenancy provision may also permit Tenant to terminate lease if situation 
continues for too long

 Landlord may limit Tenant’s exercise of remedies to situation where there has 
been a decrease in Tenant sales (in the event Tenant has already opened for 
business)
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SIGNAGE PROVISIONS

 Tenant Concerns

 Want signs to attract customers and drive sale

 Want ability to advertise within certain areas of the Premises

 Often want Tenant-standard signage to maintain brand

 Depending on size of Tenant, may want to be included in any pylon sign for the 
shopping center

 Landlord Concerns

 Requires Landlord approval as to size, design, location, etc.

 Want tight controls on signage to maintain uniformity and class at shopping 
center

 Neon and flashing signs (and sometimes even illuminated signs) prohibited

 Sandwich boards and other signs in the entranceway of Premises or common 
areas of the shopping center also often prohibited
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